IN THE H GH COURT OF JUDI CATURE AT BOVBAY
ORDI NARY ORIG NAL ClIVIL JURI SDI CTI ON

VWRI T PETI TI ON NO 2674 OF 2005 @

M . Daman Chet andas Meghani ,
Fl at No. A-201, Building No. 2,
"Shub Labh", Near Mahavir Nursing

Hone, M B. Est ate Road,
Virar (West), Dist.Thane-401 303. o t er

V/s.

Ms. Mulds & Dies Pvt.Ltd.,

Sunder Baug Estate,

L. B. Shastri Marg,

Kurla, Minbai-400 070 ... Respondent s

M.S.C.Naidu i/b <
Petiti oner.

ai du & Co. f or

M. V. P. Vai dya f ents.

This Wit Petition under Article 226 of

Constitution of India is directed against the
Judgnent and Award passed by the Presiding Oficer
11th Labour Court, Munbai dated 30th Novenber 2004
in Reference (IDA) No.238/1999. The terns of
reference is articulated in the Schedule which

reads thus:
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"Shri  Daman Chetandas Meghani should be
rei nstated with full back wages and
continuity of service w.e.f. 21/5/1994."

2. The background in which reference un &

Section 39 r/w Section 10(1) and 12(5)

| ndustrial Disputes Act, 1947 cane t e by
t he appropriate CGovernnent of arashtra in
respect of +the industrial dispute, i at, the

Petitioner, who was workin as turner in the
factory establishnment of sp ent Conpany at
Kurla, was dism ss<§d ev ground of proved
m sconduct . The a% was taken in the
context of t submitted by one of the
Di rector of th Respondent Conpany M. Nikhil

Pasri cha ted 18th Decenber 1993. By the said

addressed to the Managi ng Director of

Conpany, the said Director placed on

experience about the hum |'i ati ng

of the Petitioner on 17th Decenber 1993

the foll owi ng words:

@ "Dear Sir,
Sub : Conpl aint of m s-behaviour with nme

agai nst M. Dhanman Meghani .

Wth reference to above | wish to inform
you that on 1°'7.12.1993 at about 5.00 P.M
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when | was in the workshop, | noticed that
M . Dhaman Meghani, Lathe Qperator was
H s

standing idle and doing no work.

Machi ne was al so stopped. §§i§:?
| enquired from M.Dhaman Meghani as o}

why he was not working on the Mchine,

reply he told nme ina very rud an
i ndi sci plined manner that | have

to operate ny Machi ne.

| told himthat the tool to
him on 11.12.1993 and th er you
remai ned absent for 2 day 13th &
14th Decenber, 1993 and what ened to

that tool to which he replied that the

tool was broken and _he had informed the
Super vi sor, whe in fact t he
Supervi sor hi nsel IS t reporting for
wor k since 12.12 i9

Wien he wa ttorreinarude and
i ndi sci pli ne told himto talk to
me proper have in a disciplined

| cauti d him for ms behaviour and
| anguage sed towards ne as he was al
al'ong addressing nme as "TU' and further
d "what can you do to ne"

| told himto keep quiet and mnd his
V' he picked up an Iron Rod and
threatened to assault nme and started
hurling filthy abuses at ne.

The above incident was w tnessed by ot her
wor knen in the workshop.

| being Director in the Conpany take
serious note of such humliating behaviour
of Shri.Dhaman Meghani towards ne and
request you to take suitable action in
this matter.

Thanki ng You,
Yours faithfully,
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Sd/ -
(NI KHI L PASRI CHA)
Dl RECTCR"
3. On the basis of said report,

was prepared and served on the Peti

21st Decenber 1993 which reads as fo

"This is to inf
has been rece

that a conpl aint
rom Shri. N khil

Pasricha, a f the Conpany that
on 17.12.1993 u behaved in a rude and
i nsubordin : t owar ds by
t hr eat eni ault and also hurling

conplaint is attached for

en earlier you have behaved in simlar
ner towards even the Managi ng Director

is nyself. However since you
red your apol ogy, no serious action
aken agai nst you.

t
Wa
It seens, inspite the apology earlier

gi ven, you have not inproved your conduct
and behavi our towards your Superiors.

W also find that you are very irregular
in your attendance and remain absent

Wi thout prior perm ssion. The details of
your Absentism during the period from
1.1.1993 to 20.12.1993 i's encl osed
herew t h.

Your production record also is nuch bel ow
the normal production given by other
Machi ne Qperators.
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You are therefore charged wth t he

foll owi ng m sconducts: -
1. W ful i nsubordi nati on an
i ndi sci plined behavi our t owar ds
Shri. N khil Pasricha, the D rector of t

Conmpany on 17.12.93 at about 5.

the floor of the workshop.

2. For riotous behavi our
an iron rod threatening t assau the

Director Shri.N khil Pasricha durfing the
i ncidence on 17.12.1993 at out/5. P.M
in the workshop.

3. For remai ni ng absent of work w thout
permssion of 1 14 of Decenber,
1993.

4. For wlf iviFng | ess production
conpar ed 0 ot hi ne nen on your own

Machi ne. nt takes a serious
view of y ov cts of m sconduct and

you pon to explain as to why
di sci pl ry ction should not be taken
agai nst

Your explanation should be subm tted
wi\tthin 48 hrs. on recei pt of this
gesheet .

rther action in this matter wll Dbe
consi dered on recei pt of your explanation.

In view of the seriousness of t he
m sconducts | evelled against you, you are
suspended from work, pending Managenents
final decision in this matter."
4. It is the Respondent’s case that when the
sai d charge-sheet was attenpted to be served on the

Petitioner on 22nd Decenber 1993, he refused to

accept the sanme and created scene which becane
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i ndependent cause for proceedi ng against the
Petitioner on t he gr ound of m sconduct .
Accordingly, second charge-sheet was prepared o

27th Decenber 1993, which was | ater

the Petitioner. The sane reads as f

It is further
that on 22.12.
you were rv

to the undersigned
about 3.15 p.m when
t he chargesheet dtd.

21.12.199 pervi sor  Shri. Ramesh
Chuttani, ised to accept the sane
and t he Tabl e.

You als started shouting filthy abuses

against the Directors threatening wth
sical assault etc.

heari ng the commotion created by vyou,

t undersigned canme to the office and
ask to keep quiet and accept the charge
sheet and submit your explanation, but
instead of |Ilistening to the wundersigned
you al so started t hr eat eni ng t he
undersigned saying that you will set us
both (i.e.: under si gned and anot her

Director M.Nikhil Pasricha) for issuing
t he charge sheet.

The charge sheet however was subsequently
accepted by you but you refused to
acknowl edge the receipt of the sane which
al so you subsequently signed by you on
22.12.1993 but delivered in the office on
24.12.1993.
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Again on 22nd Dec. 1993 at about 3.25 p.m
when you cane to collect the advance in

the office on the 1st Floor (above the
Factory Floor) you, on seeing Shri.N khi
Pasricha who was sitting in his cab
unpr ovokedl y started shout i ng filthy
abuses at  Shri. N khil Pasri cha,

Director of the Conpany and the sa
wi tnessed by all the staff in the

On hearing commotion created by yo t he
of fice, the undersigned ca up d asked
you to Kkeep quiet and tak our// advance
and go. Even thereafter whil avi ng the
office till the last you were abusing and
threatening M. N khi Pasricha and also
t he under si gned.

You are there
foll ow ng q&sc

charged wth t he

1. For e and indisciplined
behavi our n 712.1993 at about 3.25
p. m ted shouting abuses i n nost
filthy anguage t owar ds Shri . Ni khi

Pasri cha rector’ who was sitting in his
cabin across the office hall

abuses used by you were

Kutte (2) Behanchod (3) Ma-chod etc.

“;ilﬁ;’
Wien the undersigned asked to keep quiet

and |eave the office prem ses, you also
started abusing the under si gned and
threatened saying that: "Hum Tum Dono ko
si da kar dega aur dekhl ega.™

Your above misbehaviour <constitutes to
serious act of msconduct being an act
subversi ve of di scipline and good

behavi our on t he prem ses of t he
est abl i shnent .

You are already under charge sheet for
simlar msconduct and you have again
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indulged in to the same. The WManagenent
therefore takes a very serious view of
this matter.

2. For refusing to accept the charg
sheet dtd. 21.12.1993, when served you
about 3.15 p.m

You are directed to submni
expl anation in respect of t he abo
sheet wthin 48 hrs. rec hIS

char ges sheet.

Further action in this
consi dered on recei pt your
expl anation.”

5. It is the Respon ase that after

service of the due enquiry was

conduct ed in whi h<§§§£ Petitioner did not
parti ci pate. It, the Enquiry Oficer

submtted his re t and finding, on the basis of
which, Director Anita Pasricha issued dism ssal

the Petitioner on 20th May 1994 whi ch

"Sir,

This is in continuation of the Show Cause
Notice dtd. 6.5.1994 in respect of the
Char ge Sheet s dat ed 21.12.93 and
27.12.1993 and the subsequent Enquiry
conduct ed by an i ndependent Enquiry
Oficer and his report and finding wherein
he has found you guilty of the charges as
specified in his report and findings and
the sanme have been submitted to ne as a
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Director of the Conpany for necessary
action, as the Managing Director is not

capable of taking any decision, since he
has been representing the Conpany in the

Enqui ry proceedi ngs.
I have gone t hr ough t he i

proceedi ngs and the report and findi
the Enquiry Oficer and find that,
of giving vyou sufficient opport
attend the Enquiry and to p
have failed to avail of th

such the Enquiry is in confi
principles of Natural Justic
in confirmty with the report and finding
of the Enquiry Ofice

uct commtted by
serious nature and
of Vthe dism ssal from

you are of a grd
warrant punis

servi ce. S0 gone through your
part rec ind no extenuating
ci rcunst an sduce the punishnent, as
such reby dism ssed from service

wth di at e ef f ect i.e. from

You are directed to collect all your |egal
dues if any fromour accounts departnent
any wor ki ng day, during working hours

Wi prior appointnent.
Yours truly,
For MOULDS & DI ES PVT. LTD.

(ANI TA PASRI CHA)
Dl RECTCR"
6. After the service of dismssal order, the
Petitioner filed conplaint under the provisions of
The Maharashtra Recognition of Trade Unions &

Prevention of Unfair Labour Practices Act, 1971
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10
However, the said conplaint was di sposed of w thout
exam ning the nerits by the Industrial Court on 3rd
April 1998 for want of jurisdiction. It is on
thereafter the Petitioner subnmitted application

the Managenent on 22nd April 1998 raising di

However, as no response was receiv
Managenent, the Petitioner submtted representation
to the Conm ssioner of Labour dated ich was
received in the Ofice of e Conm ssioner of
Labour on 13th WMy 1998. cti upon the said
representati on, th%>Cb tieon proceedings were
resorted to which{:\h v flail ed. On receipt of

the failure r

appropriate Authority in
exercise of po of Government under Section
10(1) and"Section 12(5) of the Industrial D sputes
Act 0 i ssuance of Notification maki ng

t t he Labour Court, Munbai and
ed the issue as referred to earlier.

fafter statenent of claimwas filed by the

on 9th Septenber 1999. The Respondent
Company filed witten statenent contesting the
reference proceedings. On analysing the nmaterial
on record and the stand taken by the rival parties,

the Labour Court by Part-I Award passed on 8th My
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11

2002 took the view that the departnental enquiry on

the basis of which order of dismssal canme to be
passed by the Respondent was vitiated by principle
of natural justice. The view so taken by t

Labour Court canme to be confirned by this

its order dated 23rd February 2002 p d

Petition No.104 of 2004 filed by e Respondent
Conpany. As a consequence of order 8th My
2002, the Labour Court allowed the parties to | ead
evidence wth regard to th harges in respect of
whi ch the Respond%gt eded to take action

against the Petiti t/he said enquiry, the

Respondent Man ed on the evidence of its

W t ness M . N khi Pasri cha and of M . Ramesh

Chuttani . The Petitioner, however, only exam ned

Labour Court identified the four

ting fromthe first charge sheet as

"1) W I ful i nsubordi nati on and
i ndi sci plined behavi our t owar ds Shr

Ni khil Pasricha, the Director of the
conpany on 17.12.1993 at about 5.00 p.m
on the floor of the workshop.

2) For riotous behavi our when you pick-up
on Ilron rod threatening to assault, the
Director Shri N khil Pasricha during the
i ncidence on 17.12.1993 at 5.00 p. m in
t he wor kshop.
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3) For remaining absent of work w thout
permssion on 10, 13 and 14 of Decenber
1993.

4) For wllful giving |less production
conpared to other machi ne nmen, on your 0
machi ne. "

7. The Labour Court has the advg§22§> to
second charge-sheet which franed [lowing two

addi ti onal charges agai nst the Petitioner, nanely:

"1) For insubordi
behavi our when o

d indisciplined
. 1993 at about 3.25

p. m started g abuses in nost
filthy | argu rds Shri Ni khi

Pasri cha who was sitting in
hi s cabin t office hall.

ab ed by M. Meghani were; 1)
ehan- chod, 3) Ma-chod etc. etc.

the Managi ng Director asked to keep
and | eave the office prem ses
ghani started abusing and threatening

say that, "Hum Tum Dono Ko sida kar dega
3 ekhl ega".
2) For refusing to accept the charge sheet

dated 21.12.1993 at about 3.15 p.m"

8. Respondent Managenent relied on evidence
<:::i> of its wtness N khil Pasricha. Wth a view to
substantiate the aforesaid charges in the first

charge-sheet, the Respondent’s W t ness Ni khi

Pasricha in Paragraphs 6 and 9 of the affidavit in
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13

lieu of exam nation-in-chief has stated thus :

"6. | say that on 17.12.1993 at about 5

p.m, | went to the workshop. | notice

that the Second Party workman was standing

idle and was not doing any work. So

so that the machine on which he was d
the woirk was also st opped ang
production was being done on

machi ne. | was surprised at e %
of the Second Party wor kman,and there
enqui red from the Seco
reasons for him as not t
machi ne. | nst ead of
satisfactory explanation, the Second Party
workman in a very rude and indiscipline
manner shout ed at saying, "l have no
t ool to oper at machi ne". The
subm ssions of ond Party were not
sati sfactor erefore | explained to
him that t t provided to him on
11.12. 199 e no work done by him
on 13th h cenber, 1993 Dbecause

the S wor kman was absent.  Shr
Daman hani¥thereafter inforned ne that
the too o provided was broken and that

he had infornmed the supervisor to this
ect. | infornmed the Second Party
kman as not to give any fal se and bogus
ons because the concerned supervisor
h not been reporting for work in the
s ry since 12.12.1993 and thus, by no
ay,” it is possible for you to report
about the tool being broken, to the
concerned supervisor. Shri Daman Meghani
came to know that the explanation given by
him have been substantially proved to be
false and that his act of not doing any
work on 17.12.1993, though being provided,
has conre to be proved as a  gross
m sconduct . Thus, Shri Danman Meghani
flared up, and in the nost agitative and
belligerent manner, started shouting at
me. The tenper was high and behavi our was
rude which was an indiscipline act. Shr
Daman Meghani had | ost all sense of
decency and balance of mnd. | told him
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to behave properly and not to raise his
voi ce or being indiscipline, mbut submt

proper explanation for his not doing any

work on the | athe machine. Surprisingly,

Shri  Daman Meghani instead of concealin

al | his m sconducts, again i ndul ged

hi nsel f by shout i ng in t he

t hreateni ng | anguage agai nst ne.
all  norns of discipline and picked
iron rod wth intentions to assa
He was hurling filthy abus
t hought fit and proper as
to be inside the workshop
probably, Shri Daman Meghani sort to
threatenings into a realit t hus, |

went up to the office and apprised the
Managi ng Director my Conpany of the

af oresai d inciden iting.
9. | say and i that the act
comm tted by i Daman Meghani IS

di sturbi ng “th
factory.
him As

dustrial peace of the
t nost unbecom ng of
3fpol i cy and principle,
r’ averse to the uni on

we
formati had the best of relations
with the ion so nuch so that our Conpany

had al so entered into a settlenent
determning the service conditions of the

kers with the Uni on. Shri  Daman

ani  however, considered hinself to
h a privilege of behaving in a rude and
rndecent manner agai nst the directors and
t he officials of the Conpany nerely
because he was a nmenber of the union. The
abuses and the indiscipline acts of Shri
Daman Meghani upon ne being one of the
directors of the Conmpany, in the presence
of other enployees have caused inmense
hum |iation and enbarrassnment to ne. | am
certain that if | had continued to remain
inside the workshop, Shri Danman Mehgani,
woul d not only have further aggravated but
in all certainties, would have conmitted
assault upon ne. His | anguage, behavi our
and tenperanent were nost indecent and

unfit to be an enpl oyee of our Conpany. |
say that the m sconducts conmtted by Shri
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daman Mehgani is grave and serious to
warrant a punishment not Iless than a
term nation. The term nation so effected

be letter dated 20.5.1994 by the Conpany

is just, legal, fair and proper. | sa g§i§:>
that if Shri Daman Meghani is granted

rei nstatenent and/or backwages, it wo
cause irreparable | oss, harmand inju t
the First Party Conpany whi ch cannaot
conpensated in terns of noney."

9. | nsof ar as the charges arigizging of the

second charge-sheet, the witness has deposed in
Paragraphs 7 and 8. It i ver, not necessary
to hi ghl i ght t he evidden regar di ng second
char ge- sheet, as t he”La rt has discarded the
claim of the Respo %§§<9h ement in that behalf

whi ch finding

no been challenged by the

Respondent Managenent . Be that as it my, the

W t ness S cr oss-exam ned by t he second

Wor K However, wth regard to t he
'c s inrelation to the incident occurred

Yth Decenber 1993, the witness has wthstood

cross-exam nation. As a matter of fact, from
the tenor of cross-exam nation, there was no
attenpt to allege falsity of the epi sode deposed by
the managenent Wi tness. The cross-exam nation
proceeded on the lines that the Petitioner was of

the age of witness's father and that the wtness
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was not aware as to when the Petitioner had joined

t he Respondent Conpany. Even in t he
cross-exam nation, this w tness has deposed that o
the given day (i.e. 17th Decenber 1993), t

wor kman was in second shift duty and when he

asked why he was standing idle, her
did not have the required tools t
machi ne. He has al so deposed that t ol s which
are supplied to the workman to cut the iron bars

were available in the Store nd li vered when the

wor kman reports in<éhat hal f~¥to the Supervisor.

The cross-exam nati oceeds on the lines
t hat whet her d was maintained in the
Stores by way of quisition slip and the contents
of the requisition slip. The witness has replied
t hat he ot aware as to whether the requisition
pI ced on record for requisitioning the

: he wi tness was then asked whether the life

he tool depends on the length of the steel to

cut and that, after cutting of the iron bar, the
sharpness of the tools is reduced. The w tness has
further asserted that it is for the workman to
regrind the tool hinmself. The witness has also

deposed that in exceptional cases, the tools would
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br eak. He has denied the suggestion that the

wor knen are required to wite requisition slips for
tools one or two days in advance. The w tness ha
admtted that the workman has demanded tools to t

Supervisor on 11th Decenber 1993 and

that the sanme were supplied to the P

has replied that he was not aware as|(to whéther any

proof regarding such supply of the t as been
pl aced on record. The cross-exam nation then
proceeds wth the detail eg ing absence of

0 12th and 13t h
Decenber 1993 and h§§§%> Pet/i ti oner was al so on
| eave on thos ays:. e suggestion made to this

witness that to wer e not supplied to the

Supervi sor Ranesh <g:hut

Petitioner(\ on 11th Decenber 1993 as the Supervisor

on that day has been deni ed. Thi s
al so deni ed the suggestion that the
ade available to the Petitioner had becone

due to utilisation on 15th and 16th. This

tness has also asserted that he had hinself
ascertained from the Stores and found that tools
were already issued to the Petitioner on 1lth
Decenber 1993 which position was confirnmed fromthe

requisition slip. Then suggestion is put to this
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witness that he did not like the words of the

Petitioner addressing himin Hndi as "TU'. He has
al so denied the suggestion that being addressed a
"TU', he got annoyed and abused the workman at t

top of his voice and threatened himto sla

response to the question put r
cross-exam nation, the wi tness has deniedfthat the
Petitioner retorted that he would als ap if the

witness had threatened to slap the Petitioner.

This is the only cross-exam nati rel evant on the
point in issue mﬁt@>re 0 e incident of 17th
Decenber 1993 con rﬁ§3§> harges of the first

char ge- sheet.

10. af oresai d, the Managenent al so exam ned
Ranesh ani as its witness. Essentially, this
W tn am ned in respect of incident of 22nd

1993 concerning the second charge-sheet.

er, this witness has al so deposed on the facts

ich may be relevant to consider the charges in
the first charge-sheet. 1In the affidavit in Ilieu
of exam nation-in-chief, this witness has stated
t hat he was working as Supervisor wth t he

Respondent Conpany for nore than 18 years and that
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tioner was working in the factory for |ast

years as turner on the | athe machine. In

4 of his evidence, he has deposed thaQ§éii%§:?

s required by the operator are issued

s of the requisition slip and

r was Jlast issued the t
1993. He has t hen deposed hat he
on | eave on 12th Decenber onwar ds.
ess then stated in paragraphs 8 and 9 of

nati on-i n-chi ef as Il

&
" 8. <§§%§ I~am | ooking after the
pr odu e Second party workman and
| alwa found that production given by
him was xtrenely low and undesirable.
The factu of such I ow production was

orted by nme to the Managenent on
eral occasions. | have also verbally
ed Shri Daman Meghani to inprove his
ction. It is true that | have not
any Meno to the Second Party wor kman
pecause ours is a very snmall establishnment
and nmuch of the work is done orally.

9. | say that | have been nmintaining the
production register which records the
producti on given by each and every
enpl oyees. The production record of the
Second Party for the period from Jan. 1993
to Dec.1993 woul d reveal the extent of |ow
production given by him™

The wi tness was cross-exanm ned with regard
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to the above facts as can be discerned from

Par agraphs 12 and 13 which reads thus : ggiizy

"12. There is a register naintained
t he conpany in respect of production gi
by the worker, however the produ
register 1is not maintained daily si
am the only persons to nmaint

record. It is because sonet to
go outside and due to th not
possible for me to naintai prroducti on
register daily 1 cannot at the
nunber of operators working i € conpany
in Decenber 1993. | do not know as to

whether the conpany did not file any
record to showt hani’s production
was |less than ot | oyees of the

conpany. | have ned in ny affidavit
that the prod given by Meghani was
| ess than t kers. It is not
correct t t ghani has given nore
producti on I deposing falsely in

t hat t is not correct to say
t hat verbal ly warned to Meghan
about hi ess producti on.

is true that the conpany used to
ntain separate record about supply of
s to the workers. | do not know as to
er the company did not file any
nt in respect of supply of tools to
concerned workman on 11.12.1993. I t
not correct to say that on 11.12.1993
no tools were supplied to the second party

wor kman. "
12. On the other hand, the Petitioner exam ned
<:::j> hi msel f and in his affidavit in lieu of
exam nation-in-chief in relation to the incident of

17t h Decenber 1993, the Petitioner has stated thus:
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"4, | say that on 17th Decenber 1993,
was in the 2nd shift cormenced at 3.30

p. m | say that | reported ny duties at

3.30 p.m and as usual | cleaned the

machi ne before comencing the work and |

was standing in front of the Lathe Machi

provided to nme for want of tools
commence the work. | say that at
time one of the Directors viz. M
Pasricha cane to nme and enquired &g
| was waiting. | replied t i
tools required for operati
was broken and that | had a
of the same to ny super
Decenber 1993 itself but | recei ve
it. | say that on hearing ne, M. Pasricha
got annoyed and he threatened to slap ne.

| say that when | for the reason for
the said threat, id Director told

t hat during cour se of t he
conversati on, d_uttered the word "Tu"
while reféerr . Pasri cha. | say
that as pMas very much younger

1ad even worked with his
e | used the word "Tu". |
when“he threatened ne to slap, |
i he slaps me | will also slap
t hat have not abused neit her

to me and
f at her
say th
told hi
him |

3 e rest of the evidence of the Petitioner
respect of incident of 22nd Decenber 1993,

he” Petitioner has been cross-examned on this
mat eri al aspects. In the cross-exam nation, he has
admtted that in the Ofice, Directors of the
Conmpany used to sit. He has stated that there is a
partition in the Ofice and to the other side of

the O fice, the Directors used to sit. He has
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denied that he was aware that the Directors used to

see the staff from their cabin. He has also
admtted the presence of other naned staff in th
Ofice on the given date. He has admitted that

knows N khil Pasricha and that he was Dire

the Conpany, who incidentally is so f
Pasricha, the founder nenber of thel Conpany. He
has denied know edge about the N khi asricha’s

qual i fication. He has gone to the extent of

denying that the know edge i neering Graduate

is nmore than his pers now edge. He has

&
adm tted that Rane t s only Supervisor in

the Conpany was taking work from al
category of work by allocating the work to the
wor ker s. has admtted that said Ranesh Chuttan

ble to supply raw material and to
uction record. He has admtted that
are-parts, tools, instrunments and delivery
are to be kept and maintained in the

or es. He has al so admitted that the person who
sits in the Store Roomwas responsible to |ook
after the Stores Departnent and sonetinmes, Ranesh
Chuttani wused to sit in the Stores. He has

admtted that the Policy of the Conpany is that the
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materials from Stores can be taken out only on
submitting requisition slip. He has denied the
suggestion that occasionally, tools, instrunentg§éii§§:}
et c. were taken out fromthe Stores. He h

admtted that he was working in the second

the factory on 17th Decenber 1993 whi st

3.30 p.m He has denied the suggestion th Ni khi

Pasricha had conme to the shop fl oor at day at
5,00 ppm He has admitted th Ni khil Pasricha saw
him idle at the |athe mac e about 3.40 p.m
However, he has adq&tt t en Nikhil Pasricha

saw himidle at asked himas to why

he was idle e nmachi ne. He has denied

the suggestion t he roughly told him (N khi
Pasricha) (that he do not have tools. He has
vol unt e hat he told N khil Pasricha the reason
of e ss for want of tools and that, he was
g—efforts with whatever tools he had with him
a hat tine. He has denied the suggestion that
en he told N khil Pasricha that he had no tools,
he was told to take the tools fromthe Stores. He
has then stated that as soon as he disclosed that
he had no tools, N khil Pasricha raised his hand to

beat him Significantly, he admts that he had
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taken the tools fromthe Conpany on 11th Decenber
1993. He has also admitted that if the sharpness

of the tools is |ost, the operator of the tools ha g§i§:>
togrind it to make it sharp. He has further ad %{§§>
to it that if any tool is broken, it has 0
deposited in the Stores. He has deni on
17t h Decenber 1993, in annoyance hel had liffted the
iron bar in order to assault M.N Kk asri cha.

He has also denied suggestion that if N khi
Pasricha had continued to i t that place he
woul d have assault%g hi as also denied the

suggestion that t r il Pasricha went to

his cabin le ace. He has al so denied

the suggestion t he was shouting at the top of
his voi ce®and was di shonouring N khil Pasricha by
usi ng wor ds. He has also denied the

t N khil Pasricha did not threaten to

imand he was deposing falsely. The other
p of the cross-exam nation is not relevant to
e charges which have been held as proved by the

Labour Court in relation to first charge-sheet.

14. Anal ysing the above said evidence, the

Labour Court first exam ned the evidence of the
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Respondent. On analysing the said evidence, it has
f ound t hat t he Ccross-exam nati on of t he
Respondent’s w tness or the evidence given by th
Petitioner was not relevant to rebut the fact th

on 17th Decenber 1993 no incident as clai ned

Respondent’s w tness had occurred.

noted that the evidence clearly establishes that

tools as requisitioned were in fact s ed to the
Petitioner. The Labour Court _has then noted that
the claim of the Petitio that the tools

which were supplied oken and useless for

O
whi ch, he could n Mmth the work on the
| at he nmchi ne. our Court has also noted
that it is not t case of the Petitioner that he

requisitioned the tools by filling the requisition

slip a at, it was not supplied to him In

ot he t he Labour Court proceeded to hold
e tenor of cross-exam nation by t he
i oner workman was of no consequence and that

e Respondent Managenent through their wtness
have established that the stated incident had taken
pl ace, which evidence has renmai ned unshaken. The

Labour Court has positively found that t he

cross-exam nation by the Petitioner did not inpeach
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the credibility of the Managenment witness. The

Labour Court has taken the view that with regard to

the main allegation-that the Petitioner was see g§i§:>
standing idle at the l|athe nmachine by Nikh

Pasricha and wthout any justifiable

behaved in manner alleged by N khil P

est abl i shed. That was sufficie to|)proceed
agai nst the Petitioner on the ground conduct,

as the evidence of Managenent wtness was not

rebutted at all. itioner behaved

I n that,

nner wth N khi
dl eness at the | athe
has then adverted to the

Cross-exam nati on ere suggestion was given to the

Managenent ! wi tness that he was annoyed because
the Pe ioner used the word "TU'. Wiile dealing
wit hi't spect, the Labour Court noted that these

n only suggestions but has been pleaded as

ce which speaks vol unmes of insubordination and
fying the authority of the enployer. The Labour
Court has opined that being senior in age, could be
no justification to defy the authority of the
enpl oyer and such defiance disregards the control

and supervision on him The enployee conmits
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m sconduct towards his enployer. The Labour Court

has opined that such conduct of the worknman of
challenging the enployer (Director of the Conpany
and to abuse and threaten himthat he would sl ap

return was subversive of discipline. The

Court has also found that this suggestion
rebut the fact that incident as clainmedf|by the
wi tness Nikhil Pasricha had not taken e at all.
This is the finding recorded by the Labour Court
with regard to the incident  of h Decenber 1993

which 1is ascribabl3>to ‘ i rst charge-sheet. I

am not burdening wi th the discussion

appearing in 11 and 12 concerning the

allegations in second charge-sheet, as the

Labour Court has disregarded the claim of the

n that behalf and held that the stated
i n have not been proved. The Labour
Paragraph 13 onwards has proceeded to
ss the efficacy of the evidence given by the
titioner. In Paragraph 14, the details of the
cross-exam nation of the Petitioner are spelt out.
The Labour Court on anal ysing the evidence of the
Petitioner, proceeded to hold that the Petitioner

in his affidavit has clained that he did not tel
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on enquiry made by N khil Pasricha that he had

al r eady i nf ormed hi s Super vi sor about t he
requi renent of production tool on 11th Decenber
1993 and he did not receive it. The Labour Co

then found that this clearly shows that

Pasricha rightly assunmed that the Petiti was
giving false reason. The Labour urt s then
found that the Petitioner was suppres mat eri al

facts and there was justification for N khi

Pasricha to tell the Petitioner t to give false
excuse and to do hi : On analysing the
Petitioner’s evidenc our Court has found

that the Petit i tude was adamant enough

Paragraph 15, the Court proceeded to

only two charges have been framed by

wi | ful i nsubordi nati on and i ndi sci pline

havi our towards Shri N khil Pasricha the Director
of the Conpany on 17th Decenber 1993 at 5.00 p.m
on the floor of the workshop and that of riotous
behavi our when the Petitioner picked up the iron

threatening to assault Director N khil Pasricha
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during the incident on 17th Decenber 1993 at about

5,00 p.m in the workshop. The Labour Court then
went on to hold that even if other charges are no
proved only one charge having been proved, t

enpl oyer would have right to inflict puni

shrmen
t he wor kman. @

16. It then proceeded to exam ne guestion

whet her the quantum of punishnment of dism ssal

i nposed by the Managenent s st and proper or

shocki ngly dispropg&tio n this context, it
has noted that the eﬁh&%: pMas in the enpl oynent
for over 34y S is"life with the Respondent
Conpany and it d be inhuman to take the strict
view to ss order of dismssal. Wth this
observa the Labour Court has held that the
or dedi m ssal passed against the Petitioner

extfenely harsh punishnent. Instead, in its

~ the Petitioner should be reinstated to
ceive his legal dues depriving himof back wages
and continuity in service which would neet the ends
of justice. Having said thus, it proceeded to pass

the foll owi ng award:
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"1l. The reference is partly all owed.

2. It is hereby held that, the first
party succeeded in proving charge No.1 an

as is nentioned in the charge sheet
dated 21/ 12/ 1993.

3. The rest of the charges in the
sheet dated 21.12.1993, are no
before the court.

4. The first party failed to priove the

charges nentioned in Char she dat ed
27.12.1993.
5. The puni shnent of dism ssal needs to
be interfered setting asi de
di sm ssal of the se d party we.f.
21.5.1994.

Sr.No.1 and 2
sheet dated
t he noul ded
of back wages
ordering his

be deprlva
of service

7 The first party enployer is hereby
diinected to pay all the |legal dues to the
nd party which are available to him

ti 21.5.1994.
: he first party is directed to pay the
| egal dues forthwth.

9. The award be sent to the appropriate
Governnment for its publication.™

17. The Respondent Managenent has not
chal I enged the finding recorded by the Labour Court
t hat t he puni shrent was shocki ngly

di sproportionate. It has al so not challenged the
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finding with regard to other charges as not proved.

It is the Petitioner/workman who has cone by way of
present Wit Petition, questioning the findin
recorded by the Labour Court with regard to the t

charges which have been held to be proved

him and further the order as passed i ng
him of back wages and continuity o In
the circunstances, the scope of en in the
present Judgment would be limted to the issues
rai sed at the instance of t WO n.
&

18. | nsof ar <i$§; ng recorded by the
Labour Court a charges have been proved

against the Petitioner, the argunent is that the
said finding is manifestly wong. It is further
at in any case, the finding recorded

to the second charge having been

regar di ng ri otous behavi our  of t he

ioner, is untenable as no reason whatsoever to
pport the sane has been recorded by the | ower
Court. I nstead, the lower Court has straightaway
junped to that conclusion. | shall deal with the

former contention first.
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19. On analysing the evidence on record and

keeping in mnd the finding recorded by the Labour

Court, as referred to in the earlier part of thi §g§§:>
Judgnent, | have no hesitation in taking the vi %§§§>

t hat the said finding cannot be terned

mani festly wong or perverse. View e
Labour Court is founded on the evidence on)record.
| amin agreenent with the said view hat, the

Managenment w tnesses have spoken about the actual

i ncident as unfolded on 17t er 1993 at 5.00

p. m The tenor of ¢ s>exam nati on does not

idence of Petitioner also

discredit the ver the said w tnesses.

Mor eover, eve

mlitates againsti>his stand. | have already

reproduced\ the evidence of Petitioner as well as
the M nt witness in extenso in the earlier
part hi)s Judgnent. The anal ysis done by the

r Cour t of t he sai d evi dence is

nexcepti onable and perhaps the only conclusion

at coul d be reached.

20. Thus under st ood, no interference in

exercise of wit jurisdiction under Article 226 of

the Constitution of India is warranted. It is well
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established legal position that it is not open for
this Court to reappreciate the evidence with a view
to record a different finding of fact than the on
recorded by the |ower Court nerely because anoth
view was possible on the basis of sane

As aforesaid, | have no hesitation i a

view that the opinion recorded by the Labour Court
on the point in issue is neither err arent on
the face of the record, nor nifestly wong or

perverse.

21. | nsof ar s<§§§> atter argunent IS
concerned, th our Court appears to have
strai ghtaway junp to the finding that even charge
No. 2 of i ot ous behavi our of the Petitioner has
is concerned, the argunent though

the first blush, will have to be

| nasnuch as, the sequence in which the

has been exam ned and consi dered by the

bour Court is not happily worded. The Labour
Court could have analysed the matter in a better
way. For, the Labour Court has proceeded to
exam ne the evidence with regard to the two charges

together. | would have considered to set aside the

N
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finding qua this charge only if I were to be
convinced that there is absolutely no | egal

evi dence to support the said concl usion. Fbmever<£§i§§§:>
it is seen that the Plaintiff’s wtness Nikh

Pasricha has deposed about that fact _in i
affidavit in lieu of examnation-i h(in
Paragraph 6) that during the discussijon, the
Petitioner indulged in shouting in nos eat eni ng

tone and | anguage agai nst himand | ost all norns of

di sci pli ne and picked up an d with intention
to assault him s ‘ Reti't i oner was hurling
filthy abuses to hi he thought it proper

to renove hi the workshop. In the

cross-exam nation,~there is absolutely no case put
by the Petitioner to challenge this version. There
is n even a suggestion during t he
Cr oss- pbnation that the case so spoken by the
S s false. The falsity has not been all eged

b he Petitioner even in his own evi dence.
deed, the Petitioner has denied the suggestion

t hat had N khil Pasricha continued to remain in the
place, the Petitioner would have assaulted him

The fact remains that the version of the Managenent

witness has not been challenged at all in the
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Cross-exam nati on. The argunent of the Petitioner
that no independent wi tness was exam ned though
avai lable, <clearly overlooks that the Petitioner
had not even bothered to allege falsity of t

claim of the said wtness nor confronted

W t ness during the Cross-exam nati
suggested that the said allegation
This is what the Labour Court has

di scussing the entire evidence of Respondent’s

witness as a whole. Ther o fault can be

CH

found wth the finq&ng y the Labour Court

that the two all aﬁhgg? i nsubordi nati on and
i ndi sci pline riotous behaviour of the

Petitioner have en proved on the basis of the
evi dence iven, including the adm ssion of the
Petitio NR his own evidence.

In any case, | amin agreenent with the

0 on recorded by the Labour Court that it s

ough for the Managenent if it were to prove at
| east one charge against the Petitioner which may
justify the action against the Petitioner for
having commtted m sconduct inviting puni shnent of

dism ssal from service. In the case of Sarabhai
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M Chemicals (S.MChemicals & Electronics) Ltd. vs.

MS.Ainera & Anr. reported in 1980 (1) LLJ 295,
the Division Bench of our H gh Court has expoundeQ{i§>

as to what anounts to i nsubor di nati on a

indiscipline. It has further opined that

as if action cannot be proceeded t he
enpl oyee of a solitary instance of | ul der and
that for sustaining such charge of i di nation
several repeated instances di sobedi ence are
necessary. In ny opinion, the bour Court has
rightly observed th t he al | egation of

i ndi sci pline beha

§Q§$P [ as of riotous
behavi our of t er have been proved. Each
of them indepen tly would be good enough to
dismss the Petitioner, by way of punishment for

the sa conduct. Even for this reason, | see
t exercise wit jurisdiction so as to
ur-A”t he concl usi on reached by the Labour Court

t he effect that the Mnagenent has proved

| east charge of wilful indiscipline behaviour and
al so of riotous behaviour of the Petitioner on 17th
Decenber 1993 at about 5.00 p.m in the workshop.
Taking overall view of the matter, therefore, the

conclusion reached by the Labour Court that the
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Managenent has proved at least two charges is

i nescapabl e. §g§§:>

23. That takes nme to the argunment regardi

the quantum of punishnment. | ndeed,

Court has set-aside the order of

instead, directed reinstatenent of itioner

with deprival of back wages and ¢ uity of

service but to pay all thelegal dues to the

Petitioner available till

ponae
oA
chosen to challen §h§§>qn t))of the order passed
by the Labour r guestion is: whether the
relief granted b he Labour Court can be said to

be inappropriate. The argunent of the Petitioner

y 1994. It is

also true that the Re

Managenent has not

is tha the order of dismssal is set-aside,
necessarily be followed with an order of
enent with back wages. In any case,

0, 7 and 8 of t he Awar d wer e

| f-contradictory. In that, the enployer is
directed to pay all the legal dues to the second
party which are payable to himtill 21st May 1994,
but has wongly limted it till that day even after

having directed reinstatenent of the Petitioner-who
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in turn would be deened to be in service till the
date of his superannuati on. §§§§:>
24. Insofar as the view taken by the Labo <£§§>

Court depriving the Petitioner of relief o

wages and continuity of service is ¢ e in

the fact situation of the present case, the|sane is

a possible view Causes 5to 8 of t rd will
have to be read as a whole- as one conplete
package. The purport of t S arrangenment is
that the relief 2& side of order of
dism ssal is gran d<§8§> titioner only by way
of i ndul gence,{\ h rendered |ong 34 years of
service with th espondent Conpany. The | ower

Court has¢\ found that setting aside the order of
di sm ss d instead, directing reinstatenent of
t he (P hboner wth deprival of back wages and
y of service would neet the ends of

| nsof ar as that view taken by the Labour

urt is concerned, | have no difficulty in
accepting it as it is. For, having regard to the
proved indisciplined behaviour and of riotous
behavi our of the Petitioner, that too, wth the

Di rector of t he Respondent Conpany, who
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incidentally happens to be the son of the founder
of the Conpany, any puni shnent |ess than di sm ssal
woul d be inappropriate. |In other words, the Labour
Court has already shown i ndul gence to t

Petitioner by setting-aside the order of

and i nst ead, ordering reinstate t he
Petitioner wthout back wages and |(continuity of
servi ce. That is a "lesser punishne rded to

the Petitioner.

25. To get ove2>thi i tion, Counsel for the
Petitioner would ﬁéi%% per the provisions
of Standing e of Bonbay |Industria

Enpl oynment (St andi Orders) Rules, 1959, a worknman

guilty ofA msconduct may be.- (a) warned or
censure (b) fined subject to and in accordance
W th priovi si ons of the Paynment of Wages Act,

0 (c) suspended by an order in witing

S d by the Manager for a period not exceeding
ur days, or (d) dism ssed without notice. It is
argued that the punishnment inposed by the Labour
Court is not provided for in the said regine. The
argunent though attractive, is inviting the Court

to hold that the order passed by the Labour Court

::: Downloaded on -22/02/2016 16:59:31 ::



40
is not consistent with the provisions of the extant
Regul ati ons. If that contention is accepted, it
would result in setting aside of the order passe
by the Labour Court which inevitably would

restoring the order passed by the Manage t

di sm ssal from service. The punish of
di sm ssal of service could be invok in rms of
St andi ng O der No. 24 in case wi | ful

i nsubordi nation or disobedience, wlful slowng

down in performance of wor i ssion of any act

subversi ve of disckgli ood behavi our on the

prem ses of the e IS t))and al so for refusa

to accept a W are not concerned

with the last item of refusal to accept the
charge-sheet nor it is necessary to address whet her
t he a commi ssi on and om ssion of t he
Petitl resulted in wlful slowing down in

r ce of the work. However, the wilful acts

conmi ssi on and omi ssion of the Petitioner which

ve been proved, were clearly covered by the
wi | ful disobedi ence and of subversive of discipline
or good behavi our of the Petitioner on the prem ses

on the establishnment.
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26. It was then argued that behaving rudely

does not result in any enploynent msconduct.

However, in the fact situation of the present casq§éii;§:9
and in the |light of Standing Order No.24, th

argunent is devoid of nerits. Be that as

the question is: in the fact situati nthe
present case, Wwhether deprival of etitijoner of

back wages with continuity of service be said

to be shockingly disproportionate. As observed

earlier, the Labour in fact showed

i ndul gence to the Bgtit hat finding would

run counter to e&

order ed by t r Court is shocki ngly

hat the puni shnent

di sproportionate. In ny opinion, therefore, the

order passed by the Labour Court of denying back

wages ntinuity of service to the Petitioner
is proper in the fact situation of the
The argunent of the Petitioner that

S puni shment cannot be inposed, as it is not
odied in the Standing Order No.25 will have to

be stated to be rejected. |Inasnuch as, the purport

of Section 11-A of the Industrial Disputes Act,
1947, enpowers the Tribunal to order reinstatenent

of the workman on such terns and conditions as it
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thinks fit, in the event the order of dism ssal was
to be set-aside. The said provision expressly
provides that it is open to the Tribunal to giv
such other relief to the workman including t

award of any "lesser puni shnent” in

di scharge or dismissal as the circu
case my require. In that sense, i
of lack of authority in the Labour to have

nodi fied the punishnment fromdismssal to one of

rei nstatenent w thout back nd continuity of

service. Mreover, it i stabl i shed position
that relief of cﬁ§§<> S not a necessary
corollary to e of reinstatenent. It is
open to the Court\to either grant full back wages
or slice of a part thereof to be paid to the
wor kman the workman is not wholly bl anel ess.

esent case, the finding of guilt is
agai nst the Petitioner and the charge is a

one. In such a case, non grant of back

ges or continuity of service cannot be said to be

shocki ngly di sproportionate or inpermn ssible.

27. Counsel for the Petitioner, however, has

pl aced reliance on the decision of the Apex Court
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in the case of Fakirbhai Fulabhai Solanki v.
Presiding Oficer, I.T. Quarat & Os. reported
in 1986 (52) F.L.R (S.C) 688 to contend tha
principle analogous to the exposition in th

decision be applied to the fact situation

present case. In that case, the obs t ave
been made in the context of proceedin under
Section 33 of the Industrial D spute ct. The

guestion is: whether the principle relevant to the
said procedure can be ap ed enquiry under
Section 10 of the<$nd sput es Act. Thi s
argunent has alre <bs§% i dered and rejected
as i s noted by r urt in the case of Bharat
Petrol eum Corporation Ltd. v. Rammat h  Jagdi sh

Tiwari & Anr. reported in 1995(2) Bom C R 438.

t he

I n decision, after referring to the
t he case of Ahmedm ya Ahnedji v. The
ume Pipe Co.Ltd. & Os. reported in

2) CLR 206, in Paragraph 21, the Court
oceeded to observe that the order of approval
al ways relates back to the date of order passed by
t he Managenent . The sane principle is not

necessarily applicable to a case where reference is

made wunder Section 10(1)(c) of the Industrial
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D sputes Act unless it is held that no enquiry is

hel d by the Managenent or that the inpugned enquiry

was held in violation of principles of natural §g§§:>
justice. Accordingly, the claimof full back wa

and continuity of service of the Petitioner

of the finding with regard to the rges
proved against the Petitioner is a tall aim of
the Petitioner in the fact situation € present

case. That cannot be count enanced.

28. That take§> t he argunent that on
readi ng clauses f§§<> the award, it would
appear the t re contradictory. In any
case, it result in deprivation of |egal dues

avai lable to the Petitioner after 21st May 1994

t hough of reinstatenent is passed and the
Petitl uld have renained in service on

n of such order till he attained the date of
S annuat i on. This argunent, | would consider

ong wth the argunent of the Petitioner that the
Petitioner in any case was entitled for his |[egal
dues towards subsistence allowance in terns of

standi ng order 25 (5-A) which reads thus:
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"(5-A) Subject to the provisions of the
Paynment of Wages Act, 1936 a workman who
is pl aced under suspensi on under
sub-cl ause (5) shall, during the period of
such suspension, be paid a subsistence
al l omance at the followi ng rates, be pa

a subsistence allowance at the follown

rates, nanely: -
al l owance to

(1) For the first ninety
suspensi on period subsisten

(7))

be paid per nonth shall b to one
half of basic wages, dear | owance
and other conpensatory allo to which

t he wor kman woul d have been entitled if he
were to leave with

(ii) If the enquir
wor kman conti nu€g

rol onged and the
e under suspension

for a period/ edi g ni nety days, the
subsi stenc ance\to be paid per nonth
for a fu od Jof ninety days shal

be equal s t'ourths of such basic
wages, al | owance and ot her

conpens ry al'l owances."

29. | ndeed, the Petitioner did not ask for

reli i stence all owance during the pendency
t roceedi ngs before the | ower Court nor has

ground been specifically taken in the Wit

etition as filed before this Court. Nevert hel ess,

it is a pure question of law which is canvassed
<:::j> before this Court. The question is: whether the
Petitioner can be deprived of even subsistence
al l omance which is his statutory right on account

of Standing Oder No.25 (5-A) referred to above.
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To consider this aspect, it would be apposite to

advert to the exposition in the case of Bharat
Petrol eum Corporation Ltd. (supra). At least t
| egal statenments of |aw can be deduced from th

deci si on. Firstly, the extent of back wage

paid to workmen are dependent on vari
on a conpl ex of circunstances and thel i tion of
nmoral turpitude, etc. is of great

t he application of pri nci Secondly, the

enpl oyee is entitled for su e al l owance til

the order of disniigal ssed against him were
to be confirned t))unless it is shown
that it is th §h3§%0 was at fault which |[ed
to the delay int decision or enquiry. In such a
case, thedtheory of relation-back will apply. On
the ot and, if it is to be found that the
Manage [ not at all to be blanmed, then the

y f relation-back will apply, in which case,
t ate of dismssal wll be the date on which the

der was passed by the Managenment. This decision
in principle proceeds to uphold the right of the
enpl oyee worknen to get subsistence allowance
during the pendency of the enquiry wuntil the

passing of the order of dismssal; and the theory
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of relation-back was to be applied in a given case
dependent on the fact as to whether the managenent
or the workmen was at fault. It will be useful t
refer to the decision of the Apex Court in the ca

of Ram Lakhan & Ors. vs. Presiding Oficer

reported in (2000) 10 SCC 201 (para

which restates the |egal position

right of the enployee to claim si stence
al l omance for the relevant eriod. (Al'so see
B.D. Shetty & Os. vs. L & Os. - AR
2001 SC 2953). In<8th dsy the Petitioner is

entitled to his tg§3§> aim of |egal dues
emanat i ng fr irons of St andi ng O der

No. 25(5-A) after was suspended. The provision

is perenptory one requiring the enployer to provide

subsi st al l omance to the workmen during the
rel e eriod unless it was to be found that it

h rkman who was at fault in postponing the
e ry or the proceedings. 1In the present case,

ter the order of suspension was passed, no
subsi st ence al  ownance was of fered to t he
Petitioner. No grievance was made by t he
Petitioner at any time in this behalf. Eventually

he camne to be di sm ssed by the Respondent
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Managenment by order dated 21st May 1994. It is

noticed that after the order of dismssal was
passed, the Petitioner did not pursue proper renedy§§§>

so as to invite reference under Section 10 of t

Act . I nstead, the Petitioner resorted 0

conplaint wunder provisions of MRT. . P.
Act which was eventually di sm sised S t he
I ndustrial Court had no jurisdicti In that

sense, the Managenent cannot_be bl aned. It is

failure of the Petitione ke recourse to

proper and correct The m stake in

adopti ng W ong eﬁifg;

Petitioner of sai d obl i gati on. Thus

extricate t he

under st ood, for non initiating reference
proceedi ngs, under Section 10 by the Petitioner til
13t h 98 inspite of the order of dismssa

dat ed y 1994, the Petitioner will have to

hi msel f. For that reason, the Petitioner
not be entitled for any relief of subsistence

| owance during the period from21st May 1994 til
13th May 1998. However, the Petitioner would be
entitled for subsistence allowance for the period
from the date of suspensiontill the date of

dismssal i.e. 21st May 1994 and thereafter from
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the date of application to the Conm ssioner of
Labour (which was received in the Ofice of the
Commi ssi oner of Labour on 13th May 1998) till th
date of his superannuation. The Petitioner

entitled for this limted relief on the

that the theory of relation-back wll in
the present case having regard t finding
recorded by the Labour Court in Para | he Award
t hat the enquiry was hel in violation of
principles of natural justi an ich finding has

been al ready uphekg b urt. On attaining

finality of the sai it would necessarily
follow that t di sm ssal dated 21st May
1994 was void did not exist in |aw The

Tri bunal ould not have for the first time passed

an orde rding a finding of m sconduct and thus

nto the dead shell of the Managenent
or want of enquiry or for blatant violation

0 ules of natural justice as is observed by our

br ea

urt in t he case of Bhar at Pet r ol eum
Corpn. Ltd. (supra) (see Para 26). Accordingly, this

Petition succeeds only to the limted extent as

menti oned above, for which reason, | proceed to
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pass the follow ng order
1. The Wit Petition part <£§§>

succeeds with no order as to costs,

2. Clause 7 of th Ana dat ed
30th Novenber 2004 bel ow Re ce (1DA

No. 238 of 1994 shall stand nodified to

read that the Peti is entitled for

for the period
during t <¥E§R rder of suspension
till e order of dismssal (i.e.

21st May 94) and for further period from

"subsi st ence
O

13th May 1998 when the Application for

ng reference to the Comm ssioner of
r was made till the date of his super
annuation, in ternms of Standing Oder

No. 25(5- A) .

<:::j> . Ordered accordingly.

A. M KHANW LKAR, J.
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